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UNIT 5. The State as a 
subject of International Law 



I. THE STATE AND ITS CONSTITUENT ELEMENTS


A) The figure of the State


- The State is a complex reality which can be examined from 
different perspectives: sociological, political, legal… 


- The State arises with the European monarchies of the 15th 
and 16th centuries. 


- Its appearance is historically linked to the Westphalia peace, 
and accordingly to the beginning of the international law.



• Doctrine: The state as a subject of International law as a 
general notion is defined through its four basic 
characteristics: Population; Territory; Government and; 
Sovereignty. 


• MIAJA DE LA MUELA: for International Law, there is a State 
when an authority exercises an effective power over both the 
individuals and the territory.




B) Constituent elements of States  


3 elements to take into account:   

1. Territory; 

2. Population; 

3. Political-legal structure



1. Territory.- It is an area separated from other areas by 
border, where a certain population lives and where a certain 
authority extends. State boundaries are endpoints up until 
the sovereignty of a State extends. 


Includes: terrestrial space (frontiers/borders), marine space 
and national air space.


WARNING: Borders must be firmly limited. 



What happen if the borders are not firmly delimited?


It is enough with the consistency of the, even though its 
borders are not precisely delimited, and that the State 
currently exercises its independent public power over 
that territory.



WARNING: The territory of a State is inviolable.  



“All Members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or 

political independence of any state, or in any other manner 
inconsistent with the Purposes of the United Nations” 

Art. 2.4 UN Charter



Resolution 2625 of the General Assembly dated on October 24, 1970 about the 
Declaration on Principles of International Law concerning friendly relations and 
cooperation among States in accordance with the Charter of The United 
Nations, provides that: 


“(…) Every State has the duty to refrain in its international relations from the 
threat or use of the force against the territorial integrity or political 
independence of any State, or in any other manner inconsistent with the 
purposes of the United Nations. Such a threat or use of force constitutes a 
violation of international law and the Charter of the United Nations and shall 
never be employed as a means of settling international issues (…)” 



The State is the only subject of the international law with a 
territorial basis. The international organizations, which are 
also subject to international law, do not have any territory 
and therefore their offices must be located in the territory of 
a host State.



2. Population.- The entirety of all citizens living within a 
certain territory, separated from other territories, which are 
subordinate to the government and have an established 
relationship with the state through legal connection-citizenship 
is called population



In other words, population is the human community 
established on the territory of the State which exercises its 
authority. 


What about aliens? 



3. Political-legal structure (Government).- The authority within 
a country regulates the relations in the state and the nature of 
its international positions. That entity has to have a central 
structure (administration) that can exercise in a stable and 
permanent way, the principal lawmaking and “executive” 
functions/powers proper of any legal order.




- Advisory Opinion ICJ - Western Sahara: "According to the 
Court's opinion, no rule of international law requires the 
State to have a particular structure, as is shown by the 
diversity of State structures currently existing (…)“



"The State does not exist without a government, this means 
that it must have the necessary organs to exercise the 
legislative, executive and judicial functions that ensure the 
control of its economy, national security and the rest of the 
public services with respect to other States and other 
internal social forces. At the same time, it is capable of 
ensuring the stability of international relations with other 
states. " 



II. THE INTERNATIONAL STATUS OF THE STATE 


- Recognition of the State sovereignty 


A) State sovereignty 


States are the primary subject of IL and are independent, so in 
practical terms, in order to an entity to become a State, they must 
have the capacity to control over a territory, and are independent 
from others, ad intra (internal) and ad extra (external).


To the internal sphere: The State is the supreme authority = 
Summa potestas + plenitudo potestatis



- In the international sphere: Absence of submission to a 
superior power. Remember horizontal treatment between 
States. 


Sovereignty is not absolute. Human rights are a limit to 
sovereignty, and they also have agreed in limitations of their 
powers in order to facilitate their international relations. 



Sovereignty denotes supreme and independent 
authority over certain territory and its population.



- By virtue of its sovereignty, the State…: 


1. has exclusive powers for the exercise of legislative, 
executive and jurisdictional powers at the domestic level; 


2. has sovereign powers to decide freely on its external action, 
without any limitations other than those established by 
international law; 


3. has duties that derive from the need to respect the 
sovereignty of other countries



Max Huber: 


"The sovereignty entails the exclusive right to conduct the 
activities of a State. By this right it has, as a corollary, a 
duty; the obligation to protect within its    territory the rights 
of other States, in particular, the right to integrity and 
inviolability both in peace and in war, together with the rights 
that States may claim for their nationals in foreign 
territory...in order to ensure to them, everywhere, that 
minimum protection guaranteed by international law."



International law: State and sovereignty are inseparable.  

Sovereignty is the decisive element of the State and the 
one that allows to distinguish the other entities that 
possess territory, population and political-legal 
organization because it depends legally on another 
authority in the field of internal and international 
relations (federations, Autonomous Communities...) 



B) Content of sovereignty: the competences of the State.


The term “content of sovereignty” denotes the legal 
competence which a state enjoys in respect of its territory. 
In IL this term is used to describe both the title and the legal 
competence which flows from it.   




1. Features and scope of the State's powers


National level: power to adopt policies for the whole of its 
territory, the exercise of jurisdictional power by the national 
courts of justice and the monopoly of coercive power within 
its territory.


International scope: the freedom to conduct international 
relations independently and without being subject to any 
requirements other than those arising from international law 
itself.



Jurisdiction of States: original nature.


Jurisdiction of the IOs: attributive nature. 



When do we talk about 
exclusive jurisdiction of the 

State?  



“The words "solely within the domestic jurisdiction" seem 
rather to contemplate certain matters which, though they 
may very closely concern the interests of more than one 
State, are not, in principle, regulated by international law. As 
regards such matters, each State is sole judge…”


Advisory opinion PICJ of February 7, 1923.



“Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of any state or shall require 
the Members to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the 
application of enforcement measures under Chapter Vll.”


art. 2.7 UN Charter.



2. Limits to the exercise of the competences of the State.  


- They cannot be exercised in another state;


- Limitations for the adoption of Agreements legally 
celebrated; 


- Regulatory competences: regulation limiting the 
competence.




- The progressive reduction of the State's competences in 
relation to the appearance of new standards in the 
framework of international relations. 



C) Corollaries of sovereignty: sovereign equality, non-
intervention and immunity of the State


- The sovereign equality of the States;


- The non-intervention of the States in the assumptions of 
other States


- Immunity from jurisdiction and enforcement of the foreign 
state. 



1. Sovereign equality


Fundamental principle of international law.


Art. 2.1 UN Charter:


“The Organization is based on the principle of the sovereign 
equality of all its Members (…)”



UNGA Resolution 2625 of October 24, 1970:


All states have sovereign equality. They have equal rights and duties and are 
equally members of the international community, notwithstanding of an economic, 
social, political or other nature. In particular, sovereign equality includes the 
following elements: a) States are juridically equal; b) Each State enjoys the rights 
inherent to full sovereignty; c) Each State has the duty to respect the personalities 
of the other States; d) The territorial integrity and political independence of a State 
are inviolable; e) Each State has the right freely to choose and develop its political, 
social, economic and cultural system; f) Each State has the duty to comply fully 
and in good faith with its international obligations and to live in peace with other 
States.




- Privileges of States position of prevalence over others. 


- Positive discrimination in other cases. 


E.g. Common but differentiated responsibilities.  



2. No intervention in the internal assumptions 


The principle of the sovereign equality of States implies the 
obligation not to intervene in the assumptions that are of the 
internal jurisdiction of the other States.



UNGA Resolution October 24, 1970


Each State or group of States has the right to intervene 
directly or indirectly, and follow the reason, in the internal or 
external assumptions of any other. Therefore, not only 
armed intervention, but also other forms of interference or 
entertainment desired by the State's personnel or the 
political, economic and cultural elements that constitute 
them, are violations of international law.



- A trend in the practice and theory of international law that 
aims to introduce certain exceptions to the prohibition of 
intervention in the internal affairs of other States, particularly 
in view of the widespread assistance, engineering or 
"humanitarian intervention".



3. Sovereign immunity of the State


International law recognizes the so-called "sovereign 
immunity" of States, which excludes a State from being 
subject to the jurisdiction of the courts or to the coercive 
powers of another State without its consent. 



The immunity of foreign states from jurisdiction and 
execution has been widely recognized in traditional 
international practice by giving the place a set of customary 
rules that enshrine it.



WARNING: Immunity from jurisdiction and enforcement in 
civil and commercial matters ≠ immunity from jurisdiction 
and execution of the State. 



III.THE DYNAMICS OF THE STATE: POLITICAL AND 
TERRITORIAL TRANSFORMATIONS 


A) Identity and continuity of the State


- Except in the cases where the State is totally extinct, the 
State entity remains identical to the international law despite 
the changes that may alter its personal, territorial or political 
structure. 



B) Birth and recognition of new States


1. Concept and modalities of recognition


The recognition of a new State is the legal act by which one 
or several States confirm the existence of a politically 
organized human society in a given territory, independent of 
any other State, able to observe the requirements of 
international law, and by which they express, in 
consequence, their will to consider it as a member of the 
international Community.  



How should it be recognized? Specific or tacit statement.


Tacit —> problems to determine such recognition.  


WARNING: Collective recognition —> each State.



2. Discretionary nature of recognition


- Recognition is a free act because it is at the discretion of 
the State to decide whether or not to do so, with total 
independence and according to criteria of opportunity.  


- The evolution of the international law has a tendency to 
limit the discretion in terms of recognition.




3. Declared character of the recognition


- The recognition of a State does not have the effect of 
"creating" a State entity, while the non-recognition of the 
same by one or more States does not have the effect of 
preventing its existence. The actual function of recognition 
consists of demonstrating that the State that recognizes it is 
willing to establish international relations with the recognized 
State.




C) Political transformations: the recognition of governments


- The changes in the government regime, as a general rule, 
do not affect the international status of the State, which 
continues to send the same independently of who follows the 
government in office at all times.


- Two doctrines: 


1. Wilson —> Legitimacy  


2. Estrada —> Disappearance of diplomatic relations



D) Territorial transformations: the succession of States


- Substitution of a State for another in the responsibility of 
the international relations of a territory. The succession of 
States raises complex questions related to: a) the treaties 
concluded by the predecessor State with respect to the 
territory which is the object of the succession; b) the assets, 
rights and duties of the predecessor State; c) the condition 
of Member of International Organizations of the predecessor 
State; d) the nationality of the population of the predecessor 
State... 



- The Convention on the Succession of States in the Matter 
of Tracts of August 23, 1978 will come into force on 
November 6, 1996, and will only be binding on 22 States. 
The convention contemplates four different situations to 
which different regulations apply: a) succession with respect 
to a part of the territory. B) States of recent independence c) 
unification of States and d) separation of a part of the 
territory. 



In the case of the recently independent countries (the 
colonial populations) the principle of the clean slate is 
applied in the virtue of which the successor State is not 
necessarily linked to the treaties celebrated by the 
predecessor State, except for those related to the borders. 
In the other cases, the general criterion is to favour the 
continuity of the treaties, through a differentiated regulation 
for the different cases.


